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n 1 September 2022, the Build-OperateTransfer Law Implementing Rules and
Regulations (IRR) Committee approved the
Revised 2022 IRR of Republic Act No. 6957, as amended by
Republic Act No. 7718, otherwise known as the BuildOperate-Transfer (BOT) Law (the Revised 2022 IRR).
The Revised 2022 IRR seeks to address the concerns raised by
the private sector with the amendments introduced by the
2022 BOT IRR approved on 31 March 2022. The Revised
2022 IRR was published on 27 September 2022 and will take
effect on 12 October 2022.

EXPANDED SCOPE OF ELIGIBLE
PROJECTS
The Revised 2022 IRR includes the construction,
rehabilitation, improvement, betterment, expansion,
modernization, operation, financing and maintenance of the
following types of projects: (i) land transportation systems,
including railways, road-based transportation systems, bus
rapid transit, high priority public utility vehicle systems, active
transportation, transit-oriented developments, public utility
vehicle stations, transport plazas, intermodal terminals, park &
ride, and related facilities; (ii) transport and traffic
management projects, including transportation databases,
automated fare & toll collection systems, traffic signaling,
traffic monitoring systems, traffic enforcement systems,
congestion and management systems; (iii) energy efficiency
and conservation, renewable energy, and electric vehicle
charging stations with related infrastructure; (iv) flood control
projects; (v) urban redevelopment, townships, and housing
projects; and (vi) heritage preservation and adaptive reuse
projects.

FLEXIBILITY IN ESTABLISHING
BIDDER QUALIFICATION
The Revised 2022 IRR permits a bidder to establish the
required track record through (i) its own experience; (ii) the
experience of the member firms, in case of a consortium; or
(iii) through contractors, nominated affiliates, proposed
facility operators and/or entities bound by a technical services
agreement (collectively, Nominated Entities). Certain required
key personnel may also come from these Nominated Entities.
In relation to financial capability, the Revised 2022 IRR
permits for the ability of the bidder to provide equity to be
measured in terms of the latest net worth of the bidder and, in
case of a consortium, of the lead member or the combined net
worth of member firms. Thus, in computing net worth, it is no
longer required (i) to deduct from the net worth of an entity its
equity commitments to other projects; and (ii) to pro-rate the
net worth of member firms based on the proposed ownership
structure.

The Revised 2022 IRR seeks
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the 2022 BOT IRR approved
on 31 March 2022

UNSOLICITED PROPOSALS
The Revised 2022 IRR clarifies that it is the grant of a Direct
Government Guarantee, Direct Government Subsidy or Direct
Government Equity (as these terms are defined therein) that is
not permitted in unsolicited proposals. Previously, the scope
was ambiguous since what was prohibited was a “Direct
Government Guarantee, subsidy or equity,” which did not use
the defined terms.
It also relaxes the requirements for New Concept or
Technology, which is required to support an unsolicited
proposal. It is described as a concept or technology that is new
or pioneering where the project is intended to be
implemented” and no longer requires that it be “untried in the
Philippines.” Further, the track record showing successful
implementation may now be established not only by the
bidder but also by any consortium member or Nominated
Entity, which shall be subject to a lock-in period pursuant to
the contract.
The Revised 2022 IRR further provides that the 80-day
negotiation period for unsolicited proposals may be subject to
extension pursuant to rules and procedures to be issued by
the PPP Governing Board.

DIRECT GOVERNMENT SUBSIDY
The Revised 2022 IRR has recognized the concept of
Availability Payments, which refer to predetermined
payments by the agency or local government unit to the
project proponent in exchange of delivering an asset or
service in accordance with the contract. It is expressly states
that Availability Payments shall not be construed as Direct
Government Subsidy.
The Revised 2022 IRR also provides that, if the final approval
of the franchise by the regulator shall result in a decrease in
the amount of tolls, fares, fees, rentals, and/or charges
stipulated under the contract, the government shall ensure
that the project proponent recovers the difference between
the amount stipulated under the contract and the amount
approved by the regulator (or appropriate regulatory body)
through measures consistent with the Constitution and other
applicable laws. The payment of such difference between the
amounts shall also not be considered as Direct Government
Subsidy.

MATERIAL ADVERSE
GOVERNMENT ACTION (MAGA)
The Revised 2022 IRR widens the scope of MAGA to refer to
any act of the government (and not just the executive branch)
and has deleted the carve-out for (i) acts of the agency or local
government unit and approving body; (ii) acts of the executive
branch, made in the exercise of regulatory powers; and (iii)
acts of the legislative and judicial branches of government.
The deletion of the carve-outs is a very welcome development
as it gives project proponents real and meaningful recourse
against acts of the government. However, the requirement
that “the project proponent had no, or could not reasonably be
expected to have had, knowledge of the MAGA prior to the
effectivity of the contract” has been retained.
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Further, for a MAGA to occur, the act of the government
must specifically discriminate against the “sector, industry
or project,” which is broader in scope compared to the
previous requirement that the act must specifically
discriminate against the project proponent. The Revised
2022 IRR, however, requires that the contract provide for
rules, including materiality or amount threshold, nature and
manner of recourse, and a cap in case of monetary
compensation.

ALLOWABLE CONCESSIONAIRE
ACTIVITIES
The Revised 2022 IRR has deleted the prohibition against
the concessionaire (which is a special purpose company)
from engaging in other concessions, businesses, or
undertakings not approved by the relevant regulator, which
may conflict with the approved project or otherwise lead to
anti-competitive behavior or abuse of dominant position.
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RELAXATION OF NATIONALITY
REQUIREMENT
For Public Utilities

The Revised 2022 IRR retains the requirement that, for
projects requiring a public utility franchise for its operation,
the operator must be (i) a Filipino, or (ii) if a corporation, must
be duly registered with the Securities and Exchange
Commission and owned up to at least 60% by Filipinos; or (iii)
if a consortium of local and foreign firms, Filipinos must have
at least 60% interest in said consortium.
Given the passage of Republic Act No. 11659, which amended
Commonwealth Act No. 146, otherwise known as the Public
Service Act, the term “public utility” now has a narrower
definition and refers only to a public service that operates,
manages or controls for public use any of the following: (i)
distribution of electricity; (ii) transmission of electricity; (iii)
petroleum and petroleum products pipeline transmission
systems; (iv) water pipeline distribution systems and
wastewater pipeline systems, including sewerage pipeline
systems; (v) seaports; and (vi) public utility vehicles. Thus,
other activities that previously required a franchise, including
the operation of railways and airports, are no longer
considered public utilities and do not require any minimum
Filipino ownership.

For Solar, Wind and Hydro Power Projects

This development came after the Philippine Department of
Justice (DOJ) issued on 29 September 0222 DOJ Opinion No.
21 opining that the exploration, development, and utilization
of inexhaustible renewable energy sources are not subject to
the 40% foreign equity limitation provided under Section 2,
Article XII of the 1987 Constitution of the Philippines. Said
provision reads that “[a]ll lands of the public domain, waters,
minerals, coal, petroleum, and other mineral oils, all forces of
potential energy, fisheries, forests or timber, wildlife, flora and
fauna, and other natural resources are owned by the State.
The exploration, development, and utilization of natural
resources shall be under the full control and supervision of the
State. The State may directly undertake such activities, or it
may enter into co-production, joint venture, or productionsharing agreements with Filipino citizens, or corporations or
associations at least 60% of whose capital is owned by such
citizens.”
In said opinion, the DOJ said that the enumeration
accompanying the term "natural resources" are properties
that are within the State's power of dominium pursuant to the
Regalian Doctrine (such as lands, fisheries, forests, and
wildlife), which are all susceptible to appropriation and, thus,
excludes the sun, the wind, and the ocean. The DOJ also said
that constitutional debates centered on the strong concern
and fear against fully opening to foreign exploitation the
natural resources in Section 2, Article XII as it may lead to the
possibility of running out of these limited and exhaustible
resources. Thus, this compelling reason behind the imposition
of the foreign ownership cap finds no application to
inexhaustible renewable energy sources.
The DOJ further noted that limiting participation in these
renewable energy projects will work only to the detriment of
the country as there is no clear evil to be remedied and the
adoption of these inexhaustible renewable energy source
technologies would not only help in the attainment of a
healthful and balanced ecology but also provide clean energy
that would not be subject to price fluctuations and market
forces similar to fossil fuels. Finally, the DOJ noted that the
technical knowledge and experience, as well as the immense
capital required to set up these inexhaustible renewable
energy power stations to utilize solar, wind, hydro and ocean
or tidal energies is akin to large-scale exploration,
development and utilization of minerals, petroleum, and other
mineral oils, which necessitates the aid of foreign capital,
technology and/or expertise.

The Philippine Department of Energy (DOE) has announced
that it is preparing the necessary amendments to Rule 6,
Section 19 of the implementing rules and regulations (IRR) of
the Renewable Act of 2008 to lift the 40% cap on foreign
ownership of renewable energy project proponents.
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SyCipLaw is one of the largest law and oldest firms in the Philippines. It offers a broad
and integrated range of legal services, covering the following fields: Banking, Finance
and Securities; Special Projects; Corporate Services; General Business Law; Tax;
Intellectual Property; Employment and Immigration; Litigation; and Dispute Resolution.
This bulletin has been prepared pursuant to the Firm’s Sustainability Policy. Under the
latter, the Firm seeks to, among others, assist in the task of social and economic
development by practicing law in the best traditions of the profession, and to assist the
Firm’s clients in their own quest for sustainability.
The links to our earlier bulletins and briefings can be found at the SyCipLaw information
hub, www.syciplawresources.com. For more information about the regulations covered
by other bulletins and briefings, please contact your account partner or email
info@syciplaw.com

Special Projects Department Head
Rocky Alejandro L. Reyes
For more information about the legal issuances discussed in
this bulletin, please contact Arlene M. Maneja or Bhong
Paulo A. Macasaet at +632 8982 3500 or via email at
ammaneja@syciplaw.com / bpamacasaet@syciplaw.com.

This bulletin contains a summary of the legal issuances discussed above. It was prepared by SyCip Salazar Hernandez & Gatmaitan (SyCipLaw) to update its clients about recent legal
developments.
This bulletin is only a guide material and is circulated for information purposes only. SyCipLaw assumes no responsibility for the accuracy, completeness or timeliness of any information
provided in this bulletin. It does not constitute legal advice of SyCipLaw or establish any attorney-client relationship between SyCipLaw and the reader. It is not a substitute for legal counsel.
Online readers should not act upon the information in this bulletin without seeking professional counsel. For more specific, comprehensive and up-to-date information, or for help regarding
particular factual situations, please seek the opinion of legal counsel licensed in your jurisdiction.
SyCipLaw may periodically add, change, improve or update the information in this bulletin without notice.
Please check the official version of the issuances discussed in this bulletin. There may be other relevant legal issuances not mentioned in this bulletin, or there may be amendments or
supplements to the legal issuances discussed here which are published after the circulation of this bulletin.
No portion of this bulletin may be emailed, forwarded, reposted, copied in different electronic devices, copied or posted online in any platform, copied or reproduced in books, pamphlets, outlines
or notes, whether printed, mimeographed or typewritten, or copied in any other form, without the prior written consent of SyCipLaw.
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