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1. What are the salient provisions on income tax under the Corporate Recovery
and Tax Incentives for Enterprises Act, or CREATE Act?
On March 26, 2021, President Rodrigo R. Duterte signed the “Corporate Recovery and
Tax Incentives for Enterprises Act” (Republic Act No. 11534, the CREATE Act) into law. It
will take effect within 15 days from its publication in the Official Gazette or in a
newspaper of general circulation.

SyCipLaw TIP 1:
Before filing their annual income
tax returns, corporate taxpayers
should familiarize themselves
with the amended income tax

The CREATE Act further amends certain provisions of the National Internal Revenue
Code, as amended (Tax Code). As stated in Section 2 of the CREATE Act, the declared
policy of the amendments is to “increase the Philippines’ global competitiveness by
implementing tax policies instrumental in attracting investments, which will result in
productivity enhancement, employment generation, countrywide development, and a
more inclusive economic growth, while at the same time maintaining fiscal prudence and
stability.” The CREATE amends the following income tax provisions of the Tax Code:

rates under the CREATE Act as
the income tax rates applicable to
corporations have been reduced
and some amendments take effect
retroactively from July 1, 2020.

(a) Income Tax on Domestic Corporations – effective July 1, 2020, 25% in general and 20% for corporations with net taxable 		
income not exceeding PhP5 Million and with total assets not exceeding PhP100 Million, excluding land on which the
corporation’s office, plant and equipment are situated (currently at 30%).
(b) Income Tax on Foreign Corporations Engaged in Trade or Business in the Philippines – effective July 1, 2020, 25%
(currently at 30%).
(c) Minimum Corporate Income Tax on Domestic Corporations and Foreign Corporations Engaged in Trade or Business in the
Philippines – effective only from July 1, 2020 to June 30, 2023, 1% (currently at 2%).
(d) Income Tax on Regional Operating Headquarters – effective January 1, 2022, regular corporate income tax of 25%
(currently at 10%).
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(e) Income Tax on Offshore Banking Units – With the repeal by the CREATE Act of the
provision on offshore banking units (OBUs), OBUs will be subject to the regular corporate
income tax of 25% on Philippine-sourced income (currently, income derived by OBUs
from foreign currency transactions with non-residents, other OBUs, local commercial
banks, including branches of foreign banks, is exempt from income tax, while income
derived by OBUs from foreign currency loans granted to residents other than OBUs or
local commercial banks is subject to income tax at 10%) and income of non-residents
from transactions with OBUs will be subject to tax (currently exempt).
(f) Interest Income derived by Resident Foreign Corporations from a depositary bank
under the Expanded Foreign Currency Deposit System – 15% (currently at 7.5%).
(g) Dividends received by Domestic Corporations from Foreign Sources – exempt
(subject to certain conditions), otherwise 25% (currently at 30%).
(h) Capital Gains from Sale by foreign corporations of Shares not Traded in the Stock
Exchange – 15% (currently at 5% for gains up to PhP100,000 and 10% for gains over
PhP100,000).
(i) Improperly Accumulated Earnings Tax – repealed (currently at 10%).
2. What fiscal incentives will be granted under the CREATE Act and who can avail
themselves of these incentives?
The CREATE Act introduces in the Tax Code a new Title on Tax Incentives, or Title XIII,
which rationalizes tax incentives and will cover Investment Promotion Agencies, which
are defined under the CREATE Act as government agencies in charge of promoting
investments, granting and administering tax and non-tax incentives, and overseeing the
operations of economic zones and freeports. This new law amends certain special laws
that grant tax incentives administered by existing Investment Promotion Agencies. To
qualify for incentives, the activity has to be under the Strategic Investment Priority Plan
which will be approved by the President.
Under Title XIII, the following tax incentives may be granted to registered projects or
activities: (a) Income Tax Holiday (ITH) period; (b) Special Corporate Income Tax (SCIT)
Rate; (c) Enhanced Deductions (ED) from taxable income; (d) duty exemption on importaSyCipLaw TIP 4:
tion of capital equipment, raw materials, spare parts, or accessories; and (e) Value-Added
Make
sure to
use
Tax (VAT)
exemption
on importation and VAT zero-rating on local purchases.
the latest version of

BIR
Form No.
1709enterprises may be granted an ITH period of four (4) to seven (7) years,
Qualified
export
(Information
followed byReturn
a period of ten (10) years of SCIT, or ED (based on the applicable regular
income
tax). Qualified
domestic market enterprises may be granted an ITH period of four
on Transactions
with
(4) to seven (7) years, followed by a period of five (5) years of ED (based on the applicable regular income tax).

The SCIT is a rate of 5% of gross income earned, and is in lieu of all national and local
taxes. On the other hand, the EDs comprise the following: (a) additional deduction of 10%
for buildings and 20% for machinery and equipment; (b) additional deduction of 50% of
direct labor expense; (c) additional deduction of 100% of research and development; (d)
additional deduction of 100% on training expense; (d) additional deduction of 50% on
domestic input expense; (e) additional deduction of 50% on power expense; (f) deduction
for reinvestment allowance to manufacturing company; and (g) Net Operating Loss Carry
Over (NOLCO) – the net operating loss of the registered project during the first three (3)
years from the start of commercial operations which has not been previously deducted
from gross income can be carried over to the next five (5) consecutive taxable years
immediately following the year of the loss.
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SyCipLaw TIP 2:

SyCipLaw TIP 4:

The CREATE Act has made the Philippines more competitive with its neighboring countries in terms of attracting foreign
investments!
Investors
Make sure
to use the
intending to engage in a business which qualifies under the Strategic Investment Priority Plan of the Philippines through an export enterprise

latest version of BIR Form

or a domestic market enterprise should familiarize themselves with the new fiscal incentives granted under Title XIII of the CREATE Act.

No. 1709 (Information
Return on Transactions
with Related Party).

3. What is the Financial Institutions Strategic Transfer (FIST) Act and what are the
tax incentives under this new law? (UPDATED)
Republic Act No. 11523, or the “Financial Institutions Strategic Transfer (FIST) Act” (the
FIST Act), seeks to assist banks and financial institutions in dealing with the adverse
effects of the COVID-19 pandemic. This law took effect on February 18, 2021 and it
provides a legal framework for the full transfer of bad loans and non-performing assets of
banks and financial institutions by allowing them to clean their books and re-channel their
resources to improve liquidity in the financial system.
Under the FIST Act, the transfer of non-performing assets (NPAs) from a financial
institution to a Financial Institutions Strategic Transfer Corporation (FISTC), and from an
FISTC to a third party, or a dation in payment by the borrower or by a third party in favor
of a financial institution or an FISTC, will be exempt from the following taxes, when
applicable: (a) documentary stamp tax (DST); (b) capital gains tax on the transfer of
lands and/or other capital assets; (c) creditable withholding tax on the transfer of land
and/or buildings treated as ordinary assets; and (d) VAT on the transfer of the NPAs.

SyCipLaw TIP 3:
Banks and financial institutions
with NPLs and NPAs should
familiarize themselves with
the tax incentives and other
privileges under the FIST Act as it
provides them with an opportunity
to dispose of their NPLs and
NPAs at lower transaction costs.
However, they will have only until
February 18, 2023 to transfer the
NPLs and NPAs in order to avail
themselves of such incentives
and privileges.

The following fees are also entitled to a fifty percent (50%) discount: (a) applicable registration and transfer fees on the transfer of real
estate mortgage and security interest to and from the FISTC; (b) filing fees on any foreclosure initiated by the FISTC in relation to any
NPA acquired from a financial institution; and (c) land registration fees.
The incentives are time bound. For example, transfers of NPAs from financial institutions to an FISTC must be done within two (2) years
from the effectivity of the FIST Act, while transfers from a FISTC to third parties are given a five (5)-year window from the acquisition of
NPAs to dispose of the same with incentives.
Further, to encourage the infusion of capital and financial assistance by the FISTC for the purpose of rehabilitating a borrower’s business,
(a) the FISTC shall be exempt from income tax on net interest income and from DST and mortgage registration fees on new loans to such
borrower with non-performing loans (NPLs) acquired by the FISTC, and (b) in case of capital infusion by the FISTC to the borrower with
NPLs, the FISTC will be exempt from DST. These additional tax exemptions and privileges shall likewise be available for a five (5)-year
period from the acquisition of the NPLs.
Revenue Regulations No. 11-2021, dated June 23, 2021, implements the tax exemptions and privileges under the FIST Act.

April 2021
4. How are the amendments under the CREATE Act on certain final taxes implemented by the Bureau of Internal Revenue (BIR)?
Revenue Regulations No. 2-2021 (RR No. 2-2021) implements the revised rates of final tax on certain types of income under Republic Act
No. 11534, or the CREATE Act, by further amending Revenue Regulations No. 9-98.
RR No. 2-2021 provides that winnings by non-resident aliens engaged in trade or business in the Philippines is subject to a 20% tax,
except for their winnings from the Philippine Charity Sweepstakes Office (PCSO) games amounting to PhP10,000 or less, which shall be
exempt from income tax.
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SyCipLaw TIP 4:
Taxpayers may file a claim for
tax refund for taxes withheld if
the withholding agents used a
higher rate. The claim may be
filed with the Revenue District
Office/ Large Taxpayer Service
having jurisdiction over the
withholding agents.

With regard to income payments to resident foreign corporations, RR No. 2-2021 provides
that interest on any currency bank deposit and yield or other monetary benefit from
deposit substitute and from trust funds is now subject to a final withholding tax of 20%,
while a final withholding tax of 15% applies to interest income derived from a depository
bank under the expanded foreign currency deposit system.
The rate of capital gains tax on the sale by a resident foreign corporation or a non-resident
foreign corporation of shares of stock not traded in the stock exchange is now 15%.
For other Philippine-sourced income derived by a non-resident foreign corporation, a
reduced final withholding tax rate of 25% is now imposed on gross income from all
sources within the Philippines. While dividends received from a domestic corporation by
a non-resident foreign corporation is taxed at 25%, a lower tax of 15% is imposed if the
country of the non-resident foreign corporation allows a 10% credit against the tax due
from the non-resident foreign corporation, or does not impose any income tax, on
dividends by the non-resident foreign corporation from a domestic corporation.

RR No. 2-2021 also provides that purchases made by government-owned and controlled corporations, National Government agencies,
local government units, and other government instrumentalities from persons or entities subject to percentage tax are subject to a 1%
withholding tax for the period of July 1, 2020 to June 30, 2023.

June 2021
5. What are the new procedures for availing of tax treaty benefits?
The BIR issued Revenue Memorandum Order (RMO) No. 14-2021, as amended by Revenue Memorandum Circular (RMC) No. 07721, which revised and streamlined the procedures and documents for the availment of tax treaty benefits for all types of
Philippine-sourced income that are subject to preferential tax treatment under a tax treaty, including dividend, interest, and royalty
income which were previously covered by the Certificate of Residence for Treaty Relief (CORTT) Form prescribed under
RMO No. 8-2017.
RMO No. 14-2021 amends other regulations relating to applications for tax treaty benefits, including RMO Nos. 30-2002, 72-2010, and
8-2017. RMO No. 14-2021 now allows the withholding agent (WA) to apply the preferential rate upon the submission by the
non-resident income recipient (NRIR) of certain documents to the WA, but subject to the WA filing a Request for Confirmation (RFC)
with the BIR’s International Tax Affairs Division (ITAD) and obtaining a Certificate of Entitlement to Treaty Benefit (COE). If the WA does
not apply the preferential rate under the relevant tax treaty but instead applies the regular rates under the Tax Code, the NRIR, through
its authorized representative, may still apply for a Tax Treaty Relief Application (TTRA) and a claim for refund with the ITAD.
SyCipLaw TIP 4:
RMO No. 14-2021 sets out the following process:

Make sure to use the
latest version of BIR Form

(a) Prior to receiving income from the WA in the Philippines, the NRIR shall provide the WA the following, which the latter may
No. 1709 (Information
rely on to determine the appropriate withholding tax rate: (i) BIR Form No. 0901 or Application Form for Treaty Purposes; (ii) Tax
Return on Transactions
Residency Certificate issued by the foreign tax authority; and (iii) the relevant provision of the applicable tax treaty on whether
Related Party).
to apply a reduced rate of, or exemption from, withholding at source on the income derived bywith
a nonresident
taxpayer from all
sources within the Philippines.
(b) The WA then remits income to the NRIR, in the form of dividends, royalty, interest, etc., and withholds tax at either the treaty
rate or the regular rate.
(c) If the WA applied the treaty rate on the income, the WA must file with the ITAD an RFC. For capital gains, the WA may file
the RFC at any time after the earlier of the payment of the income or the consummation of the transaction up to the last day of
the fourth month following the close of the taxable year. For other types of income, the WA may file the RFC after the close of
the taxable year up to the last day of the fourth month following the close of the taxable year. To illustrate, if an NRIR had both
capital gains and dividend income on May 1, 2021, the RFC for capital gains may be filed any time after May 1, 2021 until April
30, 2022, whereas the RFC for dividends may be filed only from January 1, 2022 to April 30, 2022.
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(d) If the BIR determines that the rate applied was correct or higher, the BIR will issue a COE confirming the NRIR’s entitlement
to the benefit. If the BIR determines that the rate applied was lower or the NRIR is not entitled to treaty benefits, the BIR will
issue a BIR ruling denying the request and the WA must pay the deficiency taxes plus penalties.
(e) If, on the other hand, the WA applied the regular rate on the income, the NRIR must file with the ITAD a TTRA within the
same period stated in (c) above in order to obtain a tax refund of the excess taxes withheld. Taxpayers with pending TTRAs for
income earned in 2020 and prior years, including those with Notices of Archiving from ITAD, are given three months from the
receipt of a Final Notice to Submit Additional Documents (Final Notice), or from the effectivity of RMO No. 14-2021, whichever
is later, to submit the lacking documents. Taxpayers who were issued a Notice of Archiving will no longer receive a Final Notice.
Failure to submit the requested documents would result in the automatic denial of the TTRA for failure of the non-resident income recipient to substantiate or prove the recipient’s entitlement to tax treaty benefits.
RMO No. 14-2021 was issued on March 31, 2021 and took effect immediately, and was thereafter amended by RMC No. 077-21 on
June 15, 2021. Accordingly, all pending TTRAs shall be processed following the procedure therein. For dividends, interest, and
royalties, the submission of the CORTT Form pursuant to RMO No. 8-2017 shall be discontinued. However, previously submitted
CORTT Forms shall still be forwarded to the concerned Revenue District Offices for compliance check. For NRIRs who received income
in 2020 and prior years, which income was subjected to the preferential treaty rates but no TTRA or CORTT Form was obtained or filed
therefor, the WA has until December 31, 2021 to file an RFC, subject to a penalty of PhP1,000 per failure to file a CORTT Form, as may
have been necessary.

SyCipLaw TIP 5:
Taxpayers must be aware that there are now new procedures for availing themselves of tax treaty relief. In addition to familiarizing themselves
with the new procedures, taxpayers must check the detailed list of documentary requirements found in Section 5 of RMO No. 14-2021 for claiming
relief from double taxation under a tax treaty. They must also coordinate with, and submit the relevant documents to, the withholding agent so as
to enable the withholding agent to determine whether or not to withhold at the treaty rate or the regular rate.
To be safe, a taxpayer who previously filed a TTRA prior to the effectivity of RMO No. 14-2021 must check their application and ensure that they
submit additional documents under RMO No. 14-2021 within three months from its effectivity. Similarly, those that previously submitted CORTT
Forms should check with the relevant Revenue District Office to ensure that their submission is compliant with the current regulations. Failure to
file RFCs and TTRAs under RMO No. 14-2021 within the periods prescribed therein will not result in an automatic denial thereof, but will subject
the applicant to penalties for late filing.

August 2021
6. Are social media influencers required to register with the BIR?
Like all taxpayers, social media influencers are required to register with the BIR
and secure a Philippine tax identification number. RMC No. 97-2021 defines a
“social media influencer” as “all taxpayers, individuals or corporations,
receiving income, in cash or in kind, from any social media sites and platforms
(YouTube, Facebook, Instagram, Twitter, TikTok, Reddit, Snapchat, etc.) in
exchange for services performed as bloggers, video bloggers or “vloggers” or
as an influencer, in general, and from any other activities performed on such
social media sites and platforms.”

SyCipLaw TIP 6:
Social media influencers are
subject to tax on income they earn
from their activities. Like any other
taxpayer, they should be aware of
their obligations under the tax laws.
RMC 97-2021 sets out the taxes
that are applicable to them.

Unless exempted under the Tax Code (e.g., those earning a taxable annual
income not exceeding PhP250,000), special laws or tax treaties, income derived
(a) from sources within or without the Philippines by social media influencers
who are resident citizens or (b) from sources within the Philippines by social media influencers who are non-residents or residents of the Philippines, are subject
to Philippine tax.
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The Tax Code requires every person subject to internal revenue taxes to register with the appropriate Revenue District Office (RDO)
and to update his registration information with the RDO in case of any change in taxpayer details. Influencers who are already
registered with the BIR (e.g., as employees) must ensure that their registration reflects their existing or current line of business and, if
necessary, update their registration information with the RDO where they are registered. Accordingly, unless the social media influencer
is exempt from Philippine tax under the Tax Code, special laws or applicable tax treaty, he must register or update his registration with
the BIR to facilitate the filing of tax returns and payment or withholding of taxes on the income derived from his business activities as a
social media influencer.
For resident foreign influencers, the RMC provides that income derived from Philippine-based contents is generally subject to Philippine
tax. The resident foreign influencer has the burden of proving that the income was derived from sources outside the Philippines;
otherwise, the income will be assumed to have been derived from sources within the Philippines and thus subject to Philippine tax.
SyCipLaw TIP 4:
Make sure to use the

7. How can a social media influencer avoid the risks of double taxation on
latest version
of BIR
income received from non-resident foreign companies
residing
inForm
a country
No. 1709 (Information
with which the Philippines has a tax treaty?
SyCipLaw TIP 7:
Social media influencers should
ensure that they comply with their
tax obligations in the conduct
of their activities as influencers.
Under RMC No. 97-2021, the
BIR advised its various offices to
conduct a full-blown investigation
against social media influencers
residing or registered within their
respective jurisdictions. Social
media influencers who fail to
truthfully declare their income and/
or pay the correct taxes may be
subject to penalties under the Tax
Code, such as imprisonment and
the payment of surcharges and
interest on top of the amount of the
unpaid tax.

Return on Transactions

The influencer should inform the non-resident payor with
thatRelated
he is a Party).
resident of the
Philippines and thus entitled to claim tax treaty benefits under the applicable tax
treaty. If the non-resident payor requires the presentation of proof of residency in the
Philippines, the influencer may obtain a Tax Residency Certificate from the
International Tax Affairs Division of the BIR in accordance with Revenue
Memorandum Order No. 043-20 (SyCipLaw’s Tax Department has prepared an article
on the application for a Philippine Tax Residency Certificate in the international
edition of its Tax Issues and Practical Solutions (T.I.P.S.) for the month of March,
which may be accessed at https://syciplawresources.com/wp-content/ uploads/2021/03/SyCipLaw-Tax-TIPS-International-March312021.pdf).
RMC No. 97-2021 provides that if the influencer does not avail of the tax treaty
benefits and his income from outside the Philippines was subjected to the regular
tax rates, the influencer will not be allowed to claim foreign tax credits in excess of
the amount of tax that was supposed to have been paid in the source state had the
influencer invoked the tax treaty and proved his Philippine residency.
Alien individuals and foreign corporations are not allowed to claim foreign tax credits
for taxes paid in foreign countries because they are subject to Philippine income tax
only on Philippine source income.

September 2021
8. Sales to Export Enterprises - 12% or 0%? (UPDATED)
The issuance of Revenue Regulations (RR) No. 9-2021 on June 11, 2021 was reported in the news to have generated a lot of confusion among the export enterprises located in economic zones and freeport zones due to the imposition of the 12% VAT on the sale of
goods and services to export enterprises pursuant to the provisions of Republic Act (RA) No. 10963, or the Tax Reform for Acceleration
and Inclusion (TRAIN) Law. The imposition of the 12% VAT on the sale of goods or services to export enterprises was further
confirmed when the implementing rules and regulations of RA No. 11534, or the Corporate Recovery and Tax Incentives for Enterprises
Act (CREATE Act IRR) were issued on June 23, 2021. The CREATE Act IRR provided that the VAT zero-rating on local purchases apply to goods or services that are directly or exclusively used in the registered projects or activities of export enterprises, except that the
transactions falling under Section 106(A)(2)(a)(3), (4) and (5) and Section 108(B)(1) and (5) of the Tax Code (which includes the sale of
goods and services to export enterprises) will be subject to the 12% VAT pursuant to RR 9-2021. In response to the concerns raised by
various stakeholders on the effect of RR No. 9-2021, the Department of Finance (DOF) deferred the implementation of RR No. 9-2021
on July 27, 2021, until an amended RR is issued.
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In November 2021, the rules amending the CREATE IRR (Amended CREATE Act IRR) were issued. The Amended CREATE Act IRR
amended the phrase “direct and exclusive use in the registered project or activity” to refer to “raw materials, inventories, supplies,
equipment, goods, packaging materials, services, including provision of basic infrastructure, utilities, and maintenance,
repair and overhaul of equipment, and other expenditures directly attributable to the registered project or activity without which the
registered project or activity cannot be carried out; provided that the VAT zero-rating on local purchases shall be granted upon
the endorsement of the concerned Investment Promotion Agency, in addition to the documentary requirements of the BIR”
(amendments in bold). It is not clear under the Amended CREATE Act IRR what documents may be required by the BIR for the VAT
zero-rating on local purchases.
The Amended CREATE Act IRR expressly provides that the VAT zero-rating and exemption of registered export enterprises shall apply
for a maximum period of 17 years from the date of registration unless otherwise extended under the Strategic Investment Priority Plan.
For enterprises registered with investment promotion agencies prior to the effectivity of the CREATE Act, the VAT zero-rating on local
purchases will only apply to goods and services that are directly attributable to and exclusively used in the registered project or activity
of the registered enterprise located inside the ecozones and freeports until the expiration of the transitory period.
On December 3, 2021, the DOF issued RR No. 21-2021 implementing Section 294(E) and (D) of the CREATE Act on duty and VAT
exemptions and VAT zero-rating on local purchases. The RR reiterated the definition of “direct and exclusive use for the registered
project or activity” under the Amended CREATE Act IRR, as well as the period of availment of the VAT zero-rating on local purchases
of registered export enterprises for a maximum period of 17 years and until the expiration of the transitory period for existing registered
export enterprises located inside ecozones and freeport zones.
The provision imposing the twelve percent (12%) VAT on transactions falling under Section 106(A) (2)(a)(3), (4) and (5) and Section
108(B)(1) and (5) of the Tax Code, as amended, does not appear in in RR 21-2021.

SyCipLaw TIP 8:
The sale to registered export enterprises of goods and services is subject to 0% VAT provided that such goods or services are directly and
exclusively used in their registered projects or activities. The CREATE Act IRR and its amendment provide examples of what goods and services
may be considered directly and exclusively used in the registered project or activity of an enterprise. The availment of the VAT zero-rating
incentive on local purchases is further conditioned upon the endorsement of the relevant investment promotion agency and documents that may
be required by the BIR. Given the requirement and considering that any deficiency VAT assessment will be imposed on the suppliers, suppliers
will be seeking assurance from registered export enterprises that the goods or services being sold to them will be directly and exclusively used in
their registered project or activity. Registered export enterprises will thus have to work with their suppliers to ensure that there is sufficient proof
available to establish that the transaction between the supplier and the registered export enterprise is subject to 0% VAT in case of a deficiency
VAT assessment from the BIR.

9. POGOs - Quo vadis? (UPDATED)
With the advent of RA No. 11590, a new law imposing taxes on Philippine Offshore Gaming Operations (POGOs), what path might
POGOs possibly take? Will POGOs continue staying in the Philippines or will they seek shelter elsewhere? RA No. 11590 took effect on
October 8, 2021.
Under RA No. 11590, the entire gross gaming revenue or receipts of POGOs or the agreed predetermined minimum monthly revenue
or receipts from gaming, whichever is higher, shall be taxed at five percent (5%) in lieu of all other direct and indirect internal revenue
taxes and local taxes, with respect to gaming income (Gaming Tax). In addition, the Philippine Amusement and Gaming Corporation
(PAGCOR) or any special economic zone authority, tourism zone authority, or freeport authority where POGOs are located are granted the power to impose regulatory fees not cumulatively exceeding two percent (2%) of the gross gaming revenue or receipts derived
from gaming operations and similar activities of all licensed POGOs or a predetermined minimum guaranteed fee, whichever is higher.
“Gross gaming revenue or receipts” means gross wagers fewer payouts.
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To ensure that proper taxes and regulatory fees are levied, periodic reports about
the operations of POGOs showing their gross gaming revenue or receipts shall
be submitted to the BIR by PAGCOR or the concerned special economic zone
SyCipLaw TIP 9:
Under RA No. 11590, resident
alien individuals will be taxed
the same way as non-resident
alien individuals with respect

authority, or freeport tourism zone authority, or freeport authority as certified by
their third-party auditor which must be independent, reputable, internationallyknown, and accredited by industry experts.
On the other hand, non-gaming revenues of POGOs duly-licensed by PAGCOR or

to their salaries and wages

any special economic zone authority, tourism zone authority, or freeport authority is

from the POGO. This is an

subject to a tax of twenty-five percent (25%) of their taxable income (gross income

exception to the general rule

less allowable deductions) from all sources within or outside the Philippines.

on the taxation of resident alien
individuals under the Tax Code.
The penalty of deportation of the
employee for non-withholding

SyCipLaw TIP 4:
Sales by VAT-registered persons to POGOs subject to the Gaming Tax are subject
Make sure to use the

to zero percent (0%) VAT. Services performed in the Philippines by VAT-registered
latest version of BIR Form

by the employer POGO shows

service providers to licensed POGOs subject to the Gaming Tax shall likewise be

that RA No. 11590 goes beyond

subject to 0% VAT.

being merely a tax measure.
Alien individuals working for
POGOs should ensure that their
POGO employers are properly
withholding the relevant taxes on

No. 1709 (Information

Return on Transactions
with Related Party).

Alien individuals regardless of residency and who are employed and assigned
in the Philippines by a POGO licensee or its service provider are subject to a
final withholding tax of 25% of their “gross income” which shall be understood as

their compensation, as the risk

including basic salary/wages, annuities, compensation, remuneration and other

of deportation and blacklisting

emoluments such as honoraria and allowances received from the POGO or its

for failing to withhold falls not on

service provider. Failure of the POGO or its service provider to withhold this tax

the POGO but on the employee.

will result in the alien concerned being subject to deportation, barred from reentering the Philippines, or blacklisted as a foreign employee by the Department of
Labor and Employment, Bureau of Immigration, and other relevant agencies. Any
other kind of income derived from all sources in the Philippines by the said alien
individuals is subject to all existing and applicable local and national taxes.

It is noteworthy that while RA No. 11590 imposes taxes on POGOs, the declaration of policy of this law includes a statement that the
State’s recognition of legal forms of gambling, including POGOs, should not be understood as a favorable State endorsement of
such activity.
On November 26, 2021, the DOF issued Revenue Regulations No. 20-2021 (RR No. 20-2021) implementing RA No. 11590. RR No.
20-2021 requires newly established POGO entities to submit to the BIR the Summary List and Status Update on Foreign Nationals
Employed Form (Summary List), which is Annex A of RR No. 20-2021. The Summary List shall contain an initial list of all foreign
nationals the POGO employed until the end of the month of their registration with the BIR. The initial list shall be submitted together
with original copies of the notarized Employment Contracts, and with the English translation of such documents if they are written in
a foreign language, not later than the 20th day of the succeeding month. POGO entities shall regularly update the list of their foreign
employees by submitting the Summary List, together with its attachments, not later than the 20th day after the close of each month. All
existing POGO entities were directed by RR No. 20-2021 to submit to the BIR, on or before December 20, 2021, their Summary List,
covering their foreign employees from January 1, 2021 to November 30, 2021.

10. Are your bingeing days in streaming platforms over?
Almost, unless you are willing to pay an extra 12%. The House of Representatives approved upon third reading House Bill No. 7425
(HB 7425), which seeks to impose VAT on digital transactions in the Philippines.
HB 7425 proposes to amend Section 105 of the Tax Code, to include among taxable goods those that are digital or electronic in nature,
and to include among taxable services those that are rendered electronically.
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It will also add a new provision on the persons liable for VAT in digital or electronic
transactions. Under this new provision, it will be the non-resident digital service
provider that will be liable for assessing, collecting, and remitting VAT on transactions that go through its platform.
HB 7425 provides that a “digital service provider” is a “service provider of a digital

SyCipLaw TIP 10:
VAT is territorial in nature and
should apply only when the sale
takes place in the Philippines,

service or good to a buyer, through operating an online platform for purposes of

or the services are rendered

buying and selling of goods or services or by making transactions for the provision

in the Philippines. With the

of digital services on behalf of any person.”
The “digital service provider” may be:
(1) a third party who, through information-based technology or the

proposed amendments to the
Tax Code, it appears that digital
goods and digital services
will be considered sold or
rendered in the Philippines

internet, sells products for its own account (such as a seller of goods

if the buyer is a Philippine

and services);

resident or “consumption” is

(2) one who acts as an intermediary between a supplier of goods and
services (such as a merchandiser or retailer) who collects or receives
payment for such goods and services from a buyer in behalf of the
supplier and receives a commission thereon;

within the Philippines. It is not
clear how the provisions may
be implemented (or specifically
how the VAT will be collected) if
the non-resident digital service

(3) a platform provider for promotion that uses the internet to deliver

provider does not register in the

marketing messages to attract buyers;

Philippines. Finally, non-resident

(4) a host of online auctions conducted through the internet, where the
seller sells the product or service to the person who offers the highest
price for it;
(5) a supplier of digital services to a buyer in exchange for a regular

digital service providers will have
to consider whether registration
for VAT purposes will trigger
income tax issues and other
“doing business” requirements.

subscription fee over the usage of the said product or service; or
(6) a supplier of goods or electronic and online services that that can be
delivered through an information technology infrastructure, such as
the internet.
On the other hand, the “buyer” is “any person who resides or consumes taxable digital services in the Philippines from a digital service
provider either for personal consumption or for trade or business purposes.”
“Digital service” is generally defined as “any service that is delivered or subscribed over the internet or other electronic network and
which cannot be obtained without the use of information technology and whether the delivery of service may be automated.”
The following services are considered as “digital services” under HB 7425:
(1) online licenses of software updates, and add-ons, website filters, and firewalls;
(2) mobile applications, video games, and online games;
(3) webcast and webinars;
(4) provision of digital content such as music, files, images, text, and information;
(5) advertisement platform such as the provision of online advertising space or intangible media platform;
(6) online platform such as electronic marketplaces or networks for the sale, display, and comparison of the price of trade
products or services;
(7) search engine services;
(8) social networks;
(9) database and hosting such as website hosting, online data warehousing, file sharing, and cloud storage services;
(10) internet-based telecommunication;
(11) online training such as provision of distance teaching, e-learning, online courses, and webinars;
(12) online newspapers and journal subscription; and
(13) payment processing services.
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More generally, Section 108 of the Tax Code, which, among others, defines the phrase “sale or exchange of services,” will be
amended to expressly state that “sale or exchange of services” means the performance of services for others for a fee, remuneration
or consideration, whether rendered electronically or otherwise. The following were also added to the enumeration of services under
Section 108:
(1) supply by any resident or nonresident of digital services such as online advertisement services, provision for digital
advertising space, and any other facility or service for the purpose of online advertisement;
(2) supply by any resident or non-resident of digital services in exchange for a regular subscription fee over the usage of said
product or service; and
(3) supply of electronic and online services that can be delivered through an information technology infrastructure, such as
the internet.
Consistent with the proposed amendments of the other provisions to include digital goods and services among taxable goods and
services, Section 109 of the Tax Code, which lists the exempt transactions, will be amended to include online courses and webinars and
electronic or online sale of books, newspapers, magazines, etc. among the exempt transactions provided they comply with the other
requirements stated in said section.
A non-resident digital service provider may be subject to VAT for digital services provided; however, HB 7425 provides that the nonresident digital service provider may not claim creditable input VAT.
A non-resident digital service provider who, in the course of trade or business, engages in the sale or exchange of digital services must
register for VAT if:
(1) its gross sales or receipts for the past 12 months before the date of filing of VAT return, other than those exempt from VAT,
have exceeded PhP3 million; or
(2) there are reasonable grounds to believe that its gross sales or receipts for the next 12 months from date of filing of VAT
return, other than those exempt from VAT, will exceed PhP3 million.
The BIR must establish a simplified automated registration system for non-resident digital service providers. Subject to rules and
regulations to be prescribed by the DOF, a VAT-registered non-resident digital service provider may issue an electronic invoice
or receipt.
HB 7425 also proposes to amend Section 114 of the Tax Code, which relates to return and payment of VAT to provide those payments
to non-residents for services rendered in the Philippines shall be subject to 12% withholding VAT unless they are duly registered with
the BIR. Note that this amendment applies to all non-residents and not only to non-resident digital service providers.
If HB7425 is passed into law, its implementing rules and regulations shall be promulgated by the DOF upon recommendation of the BIR,
and in coordination with the Department of Information and Communications Technology.

Publisher’s Note: The Tax Issues and Practical Solutions (T.I.P.S.) briefing is published by the Tax Department of SyCip Salazar
Hernandez & Gatmaitan (SyCipLaw) as part of its services to its clients and is not intended for public circulation to non-clients.
It is intended to provide general information on legal topics current at the time of printing. Its contents do not constitute legal advice
and should in no circumstances be relied upon as such. It does not constitute legal advice of SyCipLaw or establish any attorney-client
relationship between SyCipLaw and the reader. Specific legal advice should be sought in particular matters.
SyCipLaw may periodically add, change, improve or update the information in this briefing without notice. Please check the official version
of the issuances discussed in this briefing. There may be other relevant legal issuances not mentioned in this briefing, or there may be
amendments or supplements to the legal issuances discussed here which are published after the circulation of this briefing.
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